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Demurrers to evidence should be abolished, and the law relative to 
new trials should be amended in the manner I have suggested. The 
intelligent thought of the profession demands that these changes 
should be made. Is it not true that in Virginia many of our legal 
brethren are like the Chinese, too much addicted to Chinese ancestor 
worship ? This is not written in any unkind spirit, but certain recent 
decisions seem to intensify the idea. The law is a great and growing 
profession, and should be so shaped as to meet the demands of an en- 
lightened civilization. The tremendous advancements of chemical 
and mechanical science have outgrown the progress of the law, cer- 
tainly in Virginia, and the attempt to settle new questions, and in 
deed to some extent new principles, by antiquated decisions that have 
upon them the mould of the dry rot, is as futile as would be the effort 
to dress a full-grown man in the clothes of an infant. In more than 
one branch of our profession reforms are imperatively needed, and the 
progressive spirit of the age will surely cause them to be obtained. 

Camm Patteson. 
Sunnyside Place, Buckingham County, Va. 



CONSTRUCTION OF THE VIRGINIA AGENCY ACT. 



This statute, found in Code of Virginia, 1887, sec. 2877, Code 1849, 
sec. 13, chap. 145, has been considered by our Supreme Court of Ap- 
peals in the reported cases of The Farmers Bank of Virginia v. Kent, 
Paine & Kent, 16 Gratt. 257; and National Bank v. Cringan, 91 
Va. 347. In the latter case the very able opinion of Judge Lamb, 
of the Chancery Court of the city of Richmond, is adopted by the 
Court of Appeals as its own. This statute was also considered collate- 
rally in the reported case of Penn v. Whitehead et ah, 17 Gratt. 503, 
524. The reading of these cases, and especially the opinion of Judge 
Lamb just mentioned, is instructive and helpful in the construction of 
the statute, but they do not decide such a case as the following: 

A, a merchant of Richmond, Va., employs B to conduct a mercan- 
tile business at Charlottesville, Va. The compensation to B is to be 
one-half the profits. It is understood that it is to be A's business, and 
is to be conducted by B as his agent. Notice to the latter effect is 
published for two weeks in a newspaper published in Charlottesville. 
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A ships goods to B and the business commences. B puts up a notice 
over the store-door at Charlottesville containing merely the words, 
' ' B, Agent. ' ' B takes out license, however, in the name of " B, Agent 
for A." He states to all with whom he has business that he is acting 
as agent for A. The business thus proceeds. A sometimes ships goods 
to replenish stock. Sometimes B buys goods for that purpose out of 
the receipts from sales of goods. It is all along generally known that 
B is conducting the business as agent for A. The business has been 
conducted in this way for one year. 

An old judgment creditor of B then levies execution on the goods 
in the store at Charlottesville. 

Quaere f Can the goods be subjected under this execution ? 

The case of Trevillian v. Powell, decided by the Supreme Court of 
Appeals of Virginia, at its May term, 1852, reported in the Quarterly 
Law Journal for 1856, p. 257, and cited by Mr. Eby in his excellent 
work on Citations to the Code of Virginia, p. 533, decides this ques- 
tion in the negative. 

This case was decided by a court of only three judges, and one of 
these dissented or did not concur in the decision. No constitutional 
question being involved, it is, however, binding authority upon the 
lower courts until and unless a different decision is had of this question 
by the Supreme Court. This case was not reported in the official re- 
ports. No opinion is given in the report of this case in the said jour- 
nal — only a statement of the point decided, quite a full statement of 
the evidence in the case, and the decree of the court. 

In this decree, the Supreme Court says: "This court being of opin- 
ion that the said Tabb did not transact business as a trader ' with the 
addition of the words agent ' according to the true intent and meaning 
of the 13th section of the 145th chapter of the Code, and that there- 
fore it was not necessary that the name of his said principal should be 
disclosed by a sign, as is required by that section to be done, in the 
case to which it applies," &c. . . . 

The facts, as contended for in this case by the party claiming to 
own the property as principal, were, briefly, as follows: 

John M. Trevillian appointed Thomas T. T. Tabb, his son-in-law, 
as his agent to conduct a country store, to purchase such goods, wares 
and merchandise as in his judgment he may select, and to execute 
obligations as such agent for such goods. Tabb conducted the busi- 
ness as "T. T. T. Tabb, Agent." It was known, however, to the 
merchants he bought goods from that he was agent for Trevillian. 
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Tabb was insolvent and could not have gotten credit on his own ac- 
count. Trevillian never actually put any money in the business, but 
the goods were bought on his credit. Notice of the agency was pub- 
lished in a newspaper published in the city of Richmond. There was 
no sign posted at the place of business at the time of the levy of the 
execution. The execution was levied on the goods in the store, and 
issued on an old judgment against Tabb. 

On the other hand there was evidence in the cause to the effect that 
it was not generally known in the neighborhood of the store for whom 
Tabb was agent ; there is something in the case about Trevillian's 
having made a statement a little before the opening of the store to the 
effect that he had nothing to do with it ; it was also testified to by a 
clerk who had lived in the store thirteen months, that there was no 
fact or transaction within his knowledge from which he could be in- 
formed that Tabb was the agent of Trevillian; he thought Tabb was 
the agent of Trevillian, but he did not know it, &c. , &c. 

It may well have been, and, indeed, it seems most probable, that it 
was not proved to the satisfaction of the judge who did not concur in 
said decision, that Trevillian was in fact and bona fide the principal 
transacting the business. 

The conclusion of fact reached by the majority of the court was as 
follows: "The court concurs in the opinion of the Circuit Court, that 
the property on which the execution in the proceedings mentioned was 
levied, was, at the time of said levy, the property of the plaintiff, 
John M. Trevillian, under the management of Thos. T. T. Tabb as 
agent, and was so known to be by all persons having any interest in 
knowing the fact. ' ' 

Aside from any question as to the soundness of the conclusion of the 
court in the case last cited on the question of fact, and admitting that 
conclusion to have been correct, it is believed that the conclusion 
reached in that case on the question of law involved is sound on prin- 
ciple. 

It is submitted that the statute in question was not meant to give to 
the debtor or to his creditor property which belongs to another. It 
was not enacted to change, further than necessary to accomplish the 
object of the statute, the rule so firmly imbedded in our jurisprudence, 
viz. : That a creditor can subject to the payment of his debt only such 
property as belongs to his debtor. 

The object of the statute may be seen by reference to the first Act 
passed in Virginia on this subject, particularly to the title of this Act. 
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This title is as follows: "An Act to Prevent Persons from Carrying 
on Business Under False or Fictitious Names or Firms." See Acts 
1839, chap. 72, p. 45. 

The object of the statute is to prevent fraud. Not all fraud, for 
that would indeed be an Herculean task. Its purpose is to close the 
door of opportunity to a particular kind of fraud, viz. : the fraud which 
is practised by a party himself transacting a business, with no known 
or disclosed person as principal or partner, whether with or without 
the addition of the words " agent," &c. ; where the principal or part- 
ner, if there be one, is a concealed or silent partner or principal; 
where the latter do not in fact ' ' transact ' ' the business, their names 
not being known in it; where the agent is the only known party trans- 
acting it; where credit is given to the agent, whereby the assets are 
in part accumulated, &c, &c. I say the statute is directed against 
the fraud which may be practised by such a trader, when the necessity 
arises, in shielding his assets from his creditors, by claiming that they 
belong to some hitherto undisclosed principal, &c. 

In such a case, there being no known principal, the known person 
who is conducting the business is, in fact, himself ' ' transacting ' ' the 
business, and is such a "trader" as is contemplated by the statute. 

Where it is known contemporaneously who the principal is, i. e., 
whose business it is, and that the agent is a mere agent or salesman, 
the latter, neither in contemplation of law nor as a matter of fact, is 
"transacting the business" or is a "trader." Qui facit per alium, 
facit per se. In such a case the known principal is in fact the 
"trader" and the person "transacting" the business. 

Again : The reason for the statute does not obtain in a case like the 
case last cited. There is no opportunity to perpetrate the kind of 
fraud against which the statute is aimed. There can be no setting up 
of any theretofore concealed principal, to shield the property from the 
demands of creditors. Every one who has had any interest in the 
matter has known all along whose business it was. No one could be 
or has been deceived in any way or misled. There has been no con- 
cealment. The facts have been made known by contemporaneous 
evidence — by the res gestae. 

Frederick Wilmer Sims. 

Louisa, Va. 



